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NOTE AND COMMENT. 



Breach of Landlord's Covenant as Defense to Action for Rent. — It is 
undoubtedly well settled that if the agreement to pay rent is dependent upon 
the performance by the landlord of some undertaking on his part, the failure 
by the landlord so to perform is a good defense to an action for the rent. It 
is equally well settled that if the agreements are independent such failure by 
the landlord is no defense. The difficulty arises in determining whether the 
agreements are dependent or independent. That question is one of con- 
struction, and it cannot be expected that all the cases may be satisfactorily 
reconciled. Two very late cases involving this question are of interest. In 
Stewart v. Childs Co., (N. J.) 92 Atl. 392, decided Nov. 16, 1914, the court 
decided that a tenant's obligation to pay rent was not dependent upon the 
performance by the landlord of a guaranty that the basement should be 
kept waterproof, although it appeared that the water in the cellar had made 
the premises impossible for the carrying on of the tenant's business for which 
the premises had been leased, and the tenant as a result moved out. The 
court treated the case as depending upon constructive eviction. On the other 
hand in University Club of Chicago v. Deakin, (111.) 106 N. E. 790, decided 
Oct. 16, 1914, the court concluded that the rent obligation ceased upon the 
landlord's breach of a covenant that it would not "rent any other store in 
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said University Club building to any tenant making a specialty of the sale of 
Japanese or Chinese goods or pearls." The tenant had moved out. The Ill- 
inois court puts the case upon the basis of a bilateral contract with dependent 
promises. No reference is made in the opinion to Chicago Legal News Co. 
v. Broivne, 103 111. 317, wherein it was held that the rent obligation had not 
ceased upon the breach by the landlord of an agreement not to lease adjoining 
premises for saloon purposes. In the last mentioned case it did not appear 
that the tenant had moved out, but no reliance seems to have been put upon 
that fact. Cases of the type under consideration, it seems, should not be made 
to turn upon the giving up of possession, for properly they are not cases 
of eviction, but of general contract law. If the conclusion from the terms 
of the lease be that the parties intended the agreements to be dependent and 
there has been a breach of the landlord's undertaking, the tenant should not 
be held liable whether he has remained in possession or moved out. Remain- 
ing in possession despite the breach by the landlord may be important as 
evidence to show a waiver, but certainly it ought not to be conclusive on 
that point. 

The Deakin case may also be open to the criticism that the landlord had 
not really broken its covenant. The premises were demised to Deakin to be 
used for a jewelry and art shop and for no other purpose. The lessor cov- 
enanted with reference to leasing other parts of the building as stated above. 
Another room in the building was leased to one Sandberg with a covenant 
on his part that the premises leased should not be used "for a collateral loan 
or pawnshop or make a specialty therein of the sale of pearls." Deakin 
claimed that Sandberg had made a specialty of selling pearls, that the com- 
mon lessor had done nothing to stop him, and that for that reason Deakin 
had moved out. The lower court held that by incorporating the above stip- 
ulation in the lease to Sandberg the lessor had performed all the obligations 
imposed upon it by the lease to Deakin. The Supreme Court held that to be 
error, that there was 1 an obligation imposed upon the lessor to stop the second 
lessee from making a specialty of selling pearls. The court refers to Lucenthe 
v. Davis, 101 Md. 526, 61 Atl. 622, where the rule adopted by the lower court 
was laid down and refuses to follow same. To the same effect as the case 
last cited is Ashby v. Wilson, (1900) 1 Ch. 66, where the court quoting from 
Kemp v. Bird, 5 Ch. D. 978, said, " 'I know of no authority for saying that 
under such circumstances as these' — and for my purpose I think the circum- 
stances here are sufficiently similar — 'a landlord is a trustee for his tenant in 
the sense that he must, at the request of the lessee, enforce a covenant against 
another lessee.' " R. W. A. 



Supporting Witness by Evidence of General Reputation for Veracity. 
— Under what circumstances a witness may be supported by testimony as to 
his general reputation for veracity is a question which has been, in its various 
aspects, one of much difficulty. A recent case presents some of its most 
interesting features. McCue v. State, 170 S. W. 280 (Tex. Crim. App., 1914). 
On behalf of the defendant, in order to prove an alibi, members of his 



